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the proposed merger on the safety and
soundness of the Continuing Bank and
the Bank system.

(b) Determination by Director. After
FHFA determines that a merger appli-
cation is complete, as provided in
§1278.4(c), the Director shall, within 30
days, either approve or deny the merg-
er application. An approval of a merger
application may include any conditions
the Director determines to be appro-
priate, and shall in all cases be condi-
tioned on each Constituent Bank dem-
onstrating that it has obtained its
members’ ratification of the merger
agreement in accordance with the re-
quirements of §1278.6 by submitting to
FHFA:

(1) A certified copy of the members’
resolution ratifying the merger agree-
ment, on which the members cast their
votes; and

(2) A certification of the member
vote from the Bank’s corporate sec-
retary or from an independent third
party.

(c) Notice. If the Director approves
the merger application, FHFA shall
provide written notice of the approval
and any conditions to each Constituent
Bank, as well as to each other Bank
and the Office of Finance. If the Direc-
tor denies the merger application,
FHFA shall provide written notice of
the denial to each Constituent Bank,
as well as to each other Bank and the
Office of Finance, and the notice to the
Constituent Banks shall include a
statement of the reasons for the denial.

§1278.6 Ratification by Bank mem-
bers.

(a) Requirements for member vote. No
merger of Banks under the authority of
§1278.2 may be consummated unless a
merger agreement meeting the require-
ments of §1278.3 has been ratified by
the affirmative vote of the members of
each Constituent Bank in a voting
process that meets the following re-
quirements:

(1) Notice of vote. Each Constituent
Bank shall submit the authorized
merger agreement to its members for
ratification by delivering to each insti-
tution that was a member as of the
Record Date—

(i) A ballot that permits the member
to vote for or against the ratification

§1278.6

of the merger agreement, or to abstain
from such vote; and

(ii) A Disclosure Statement that es-
tablishes a closing date for the Bank’s
receipt of completed ballots that is no
earlier than 30 days after the date that
the ballot and Disclosure Statement
are delivered to its members.

(2) Voting rights and requirements. In
the vote to ratify the merger agree-
ment, each member of each Con-
stituent Bank shall be entitled to cast
one vote for each share of Bank stock
that the member was required to own
as of the Record Date, provided that
the number of votes that any member
may cast shall not exceed the average
number of shares of Bank stock re-
quired to be held by all members of
that Bank, calculated on a district-
wide basis, as of the Record Date. A
member must cast all of its votes ei-
ther for or against the ratification of
the merger agreement, or may abstain
with respect to all of its votes. Each
member’s vote shall be made by resolu-
tion of its governing body, either au-
thorizing the specific vote, or dele-
gating to an individual the authority
to vote.

(3) Determination of result. No Con-
stituent Bank shall review any ballot
until after the closing date established
in the Disclosure Statement or include
in the tabulation any ballot received
after the closing date. A Constituent
Bank shall tabulate the votes cast im-
mediately after the closing date. The
members of a Constituent Bank shall
be considered to have ratified a merger
agreement if a majority of votes cast
in the election have been cast in favor
of the ratification of the merger agree-
ment. The Constituent Bank, or the
Continuing Bank, as appropriate, shall
retain all ballots received for at least
two years after the date of the elec-
tion, and shall not disclose how any
member voted.

(4) Notice of result. Within 10 days of
the closing date, a Constituent Bank
shall deliver to its members, to each
Constituent Bank with which it pro-
poses to merge, and to FHFA a state-
ment of—

(i) The total number of eligible votes;

(ii) The number of members voting in
the election; and
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§1278.7

(iii) The total number of votes cast
both for and against ratification of the
merger agreement, as well as those
that were eligible to be cast by mem-
bers that abstained and by members
who failed to return completed ballots.

(b) False and misleading statements. In
connection with a proposed merger, no
Bank, nor any director, officer, or em-
ployee thereof, shall make any state-
ment, written or oral, which, at the
time and in the light of the cir-
cumstances under which it is made, is
false or misleading with respect to any
material fact, or which omits to state
any material fact necessary in order to
make the statement not false or mis-
leading, or necessary to correct any
earlier statement that has become
false or misleading.

§1278.7 Consummation of the merger.

(a) Post-approval submissions. After
the members of each Constituent Bank
have voted to ratify the merger agree-
ment, the Constituent Banks shall sub-
mit to FHFA:

(1) Evidence acceptable to the Direc-
tor that all conditions imposed in con-
nection with the approval of the merg-
er application under §1278.5 have been
satisfied, including the items specified
in §§1278.5(b)(1) and (2); and

(2) An organization certificate for the
Continuing Bank, in such form as
FHFA may specify, that has been exe-
cuted by the individuals who will con-
stitute the board of directors of the
Continuing Bank.

(b) Acceptance of organization certifi-
cate. Upon determining that all condi-
tions have been satisfied and that the
organization certificate meets the re-
quirements of §1278.7(a)(2), the Director
shall accept the organization certifi-
cate of the Continuing Bank by endors-
ing thereon the date of acceptance and
the Effective Date, which date shall be:
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(1) The proposed Effective Date set
forth in the merger agreement or, if
the merger agreement expresses the
proposed Effective Date in terms of a
range of dates, a date within the appli-
cable range of dates; or

(2) If the proposed Effective Date set
forth in the merger agreement has
passed, the earlier of:

(i) The 10th business day following
the date of acceptance of the organiza-
tion certificate by the Director; or

(ii) The last business day preceding
any date specified in the merger agree-
ment by which the merger agreement
will terminate if the merger has not
become effective.

(c) Effectiveness of merger. After the
Director has accepted the organization
certificate of the Continuing Bank as
provided in §1278.7(b), and as of the
commencement of the Effective Date
specified on such organization certifi-
cate:

(1) The Continuing Bank shall be-
come or remain a body corporate (de-
pending on the type of transaction) op-
erating under such organization certifi-
cate with all powers granted to a Bank
under the Bank Act;

(2) The Continuing Bank shall suc-
ceed to all rights, titles, powers, privi-
leges, books, records, assets, and liabil-
ities of the Constituent Banks, as pro-
vided in the merger agreement; and

(3) The corporate existence of any
Constituent Bank that is not a Con-
tinuing Bank shall cease, unless other-
wise provided in the merger agreement.

(d) Notice. After accepting the organi-
zation certificate for the Continuing
Bank, the Director shall provide to the
Constituent Banks, and to each other
Bank and the Office of Finance, prompt
written notice of that fact, which shall
include the date of acceptance and the
Effective Date of the organization cer-
tificate.
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